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INTRODUCTION

1. I'am the Head of Department: Financial Surveillance (“the FinSurv Department”)

of the South African Reserve Bank (“the SARB”), employed at its head office

located at 370 Helen Joseph Street, Pretoria, Gauteng.

2. This statement has been prepared in response to a summons received from the

Judicial Commission of Inquiry into Allegations of State Capture, Corruption and

Fraud in the Public Sector (“the Commission”).

3.  That summons sought information from the SARB as follows:

3.1.

3.2.

“Reports and all supporting documentation of the inspections and/or
investigations conducted by the South Africa Reserve Bank (“SARB’) in
terms of the Currency and Exchanges Act, Act No.9 of 1933, read with the
Exchange Control Regulations in respect of the company Homix (Pty) Ltd
(company Registration Number: 2012/176951/07)  (“Homix”) and its
directors namely, Mr Taufique Shaukat Hasware (Identity Number:
HHHHAHRERERRAY,; Mr Yakub Ahmed Suleman Bhikhu (Identity Number:
WHAHRHRRHHARRY),; and Mr Mugamat Shafik Adams (Identity Number:

WHHEHAHRERAHAHE ", and

“The South African Reserve Banks’ analyses of the flow of funds on bank
accounts held by Homix and/or its directors and all related parties, both
domestically and internationally, (including any suspicious and irregular
domestic and cross-border fransactions).”

4. In addition to the information responsive to the summons, | have been asked by the

Commission to focus in this statement on the foreign exchange transactions



involving Homix (Pty) Ltd ("Homix"), since this relates to the evidence expected to
be presented to the Commission regarding Transnet SOC Ltd. This statement
therefore is limited in its scope to the requested information. | do, however, first
provide some context to that information, by explaining the statutory and regulatory
framework governing foreign exchange transactions and the role of the SARB, and

the FinSurv Department, within that context.
This statement addresses, in turn below, the following topics:

5.1. The SARB, exchange control policy and the FinSurv Department:

5.2, Exchange control requirements relevant to payments for imports;

5.3. Investigations into irregular foreign exchange transactions effected by
Homix;

54. Enforcement action taken against Homix; and

5.5, Transactions of interest utilising the bank accounts of Homix.



THE SARB, EXCHANGE CONTROL AND THE FINSURV DEPARTMENT

At the outset, it is necessary to briefly set out the functions of the FinSurv
Department with regard to its mandate to regulate, monitor and enforce the
regulatory system of the Republic of South Africa concerning exchange control, the
manner in which investigations are conducted by the FinSurv Department and its
powers to take enforcement and other actions when contraventions of the exchange

control provisions are attempted or occur.

The SARB is the ceniral bank of the Republic of South Africa (“the Republic’), as
confirmed by section 223 of the Constitution of the Republic of South Africa, 1996
("the Constitution"). It was established by the Currency and Banking Act, 1920
(Act No.31 of 1920). Sections 224 and 225 of the Constitution set the SARB's
mandate and require its independence. It is then governed by the South African
Reserve Bank Act, 89 of 1990 (“the SARB Act’). A copy of sections 223 to 225 of
the Constitution are attached as Annexure “SEM 1” and a copy of the SARB Act is

attached as Annexure “SEM 2~

The primary objective of the SARB is to protect the value of the South African
currency in the interest of balanced and sustainable economic growth in the
Republic. The powers and functions of the SARB are those customarily exercised

and performed by central banks, as contemplated in section 225 of the Constitution.

Exchange Control, in turn, is primarily governed by section 9 of the Currency and
Exchanges Act, 9 of 1933, read with the Exchange Control Regulations,
promulgated on 1 December 1961 in Government Notice R.1111 (‘Exchange
Control Regulations”) as amended. A copy of the Act and Exchange Control

Regulations are attached as Annexures “SEM 3” and “SEM 4.



10.

11.

12.

The Exchange Control Regulations prohibit various transactions, which may only be
entered into with the permission of the Treasury of the Republic (“Treasury”) or
persons authorised by the Treasury and in accordance with such conditions as the

Treasury or such authorised person may impose.

10.1.  For example, no person may without the requisite permission take out or
transfer money from the Republic to a person resident outside the Republic
or enter into a transaction whereby capital or any right to capital is directly

or indirectly exported from the Republic (see regulations 3 and 10(1 Xc)).

10.2.  No person may use or apply foreign currency acquired from an Authorised
Dealer for any purpose other than that stated in his/her application to be
the purpose for which it was required (see Regulation 2(4)(a)). This means,
for example, that foreign currency acquired to purchase goods for import

into and resale in the Republic must be used for that purpose and no other.

The Minister of Finance has, by virtue of the provisions of regulation 22E of the
Exchange Control Regulations, delegated the powers and/or functions conferred
upon the Treasury by the provisions of certain regulations and assigned duties
imposed thereunder on the Treasury to the Governor of the SARB, Deputy
Governor, the Head of the FinSurv Department and/or Deputy General Manager
and/or Assistant General Manager (now known as “Divisional Heads”), and/or any
official of the SARB who, in terms of the internal rules and regulations of the

FinSurv Department, is authorised to exercise those powers.

The FinSurv Department, which ! head, is the department in the SARB responsible
for the day-to-day administration of exchange controls in South Africa. The
Compliance and Enforcement Division of the FinSurv Department is one of six

divisions in the department. This statement focuses on the Compliance and

=



13.

Enforcement Division which investigates alleged contraventions of the Exchange

Control Regulations and its primary purpose is to detect, deter and disrupt illicit

financial flows and, where possible, recoup capital exported illegally at the expense

of the country’s foreign currency reserves.

The vast majority of foreign exchange transactions are dealt with by Authorised

Dealers, appointed to act as such in terms of the Exchange Control Regulations.

13.1.

13.2.

13.3.

13.4.

13.5.

The Authorised Dealers administer exchange control transactions within
the parameters provided for in the Currency and Exchanges Manual for
Authorised Dealers ("Manual”) (previously referred to as the Exchange

Control Rulings).

If a transaction falls within the ambit of the Manual, the Authorised Dealer
may proceed with the transaction without involving the FinSurv

Department.

Conversely, in those exceptional cases where transactions fall outside of
the ambit of the Manual, such transactions have to be referred by

Authorised Dealers to the FinSurv Department for prior approval.

Essentially therefore, the Manual comprises a collection of pre-approved
transactions which Authorised Dealers in foreign exchange may execute
on behalf of their clients without prior approval, but subject to any

conditions that may be applicable to the particular type of transaction.

The Manual places an obligation on Authorised Dealers to ensure that
foreign currency is made available for legitimate purposes only and to refer

any doubtful transactions to the FinSurv Department for consideration.



14.

15.

16.

13.6.  The Authorised Dealers therefore play the primary role in ensuring
compliance with the regulatory framework for exchange control. Their

vigilance and diligence are essential to the effective operation of exchange

controls.

13.7. The relevant part of the Manual for present purposes is section B1

(payment for imports), a copy of that section is annexed marked “SEM 5”.

The Compliance and Enforcement Division of the FinSurv Department conducts or
facilitates investigations into alleged contraventions of the Exchange Control
Regulations brought to its atftention. Following investigations, the SARB is
empowered to attach, and even forfeit to the State, funds involved in a

contravention of the Exchange Control Regulations.

In terms of regulation 19 of the Exchange Control Regulations, the FinSurv
Department (as the delegated and authorised functionary of the Treasury) is
empowered to order any person to submit information at its disposal (deemed

necessary for an investigation) to the FinSurv Department.

The FinSurv Department regularly receives information of alleged contraventions of

the Exchange Control Regulations.

16.1.  This information is of a confidential nature and in principle protected from

disclosure in terms of section 33 of the SARB Act.

16.2.  On receipt of information, such information is referred to an official in the
FinSurv Department. The official first ascertains whether any authority or
permission for the transaction (either generally, or in relation to the specific

transaction) has been granted by the FinSurv Department. This is done by



17.

18.

16.3.

16.4.

researching its records and related exchange control information

databases and with reference to the Manual.

If there is an existing authority or permission, the matter may be closed

without further investigation.

If no exchange control authority or permission was granted, an

investigation file is opened, and an investigation is then formally initiated.

Upon initiation of an investigation, the following steps are typically undertaken —

17.1.

17.2.

17.4.

17.5.

the records of the FinSurv Department will be researched regarding the

parties to the transaction or other relevant features of the transaction;

full particulars of the transaction and any available relevant documentation

will be obtained from the Authorised Dealer/s concerned;

relevant parties and/or potential witnesses may be approached to obtain

further information through statements or substantiating documentation:

the alleged perpetrator may be questioned and be requested to furnish

information and to produce further information and/or documentation if

necessary; and

in exceptional cases, a forensic auditor may be instructed to compile a

report (especially where the contravention concerns intricate financial

transactions).

Where a designated functionary of the FinSurv Department, on reasonable

grounds, suspects a person to be involved in a contravention of the Exchange

Control Regulations, the functionary is empowered to issue “blocking orders” in

Jl.v .



19.

20.

21.

respect of bank accounts in which money is held, in terms of Regulations 22A
and/or 22C of the Exchange Control Regulations. An order issued in terms of
Regulation 22A and/or 22C effectively prohibits the withdrawal of funds standing to

the credit of a particular person in a particular bank account.

If an account has been “blocked” in terms of Regulation 22A and/or 22C and upon
the finalization of an investigation it is found that the relevant involved party had, in
fact, contravened the Regulations, the affected party is, in compliance with the audi
alteram partem principle, invited to make representations as to why the “blocked”

funds should not be declared forfeit to the State in terms of Regulation 22B.

The Governor or a Deputy Governor of the SARB may also be requested to
consider the forfeiture of money or goods or of money standing to the credit of
“blocked accounts”. Should the Governor or Deputy Governor then be satisfied that
the contraventions have indeed occurred, and that a recovery of the amount
involved in the contravention is justified, the money standing to the credit of a

‘blocked account’, may be forfeited to the State in terms of Reguiation 22B of the

Exchange Control Regulations.

The jurisdictional prerequisite for the issue of a forfeiture order is that there must be
reasonable grounds to believe that there has been a contravention of the Exchange
Control Regulations. This ensures effective enforcement, and enhances the

deterrent power, of the Exchange Control Regulations.



EXCHANGE CONTROL REQUIREMENTS RELEVANT TO PAYMENTS FOR IMPORTS

22.

23.

24,

25.

26.

27.

Imports are an obvious subject of exchange control regulation. The arrival of goods
within the Republic, the verification of the legality and legitimacy of the underlying
transaction that gives rise to the import, and the satisfaction of the statutory and
regulatory requirements to establish the value and purpose of such a transaction

are all regulated by the exchange control system.

Imports necessarily involve the cross-border movement of funds and goods, usually

between different jurisdictions, and, as a result, fall within the SARB’s exchange

control functions.

The exchange control system requires close cooperation with other agencies within
the state, most importantly the Customs department of the South African Revenue
Service (“SARS”). It bears the responsibility to ensure that all applicable taxes,

duties or tariffs are paid by the importer.

Falsification of import transactions enables illicit financial flows. For example, the
value of goods actually imported could be vastly overstated to enable the outward

payment of funds from South Africa with no legal or legitimate rationale.

it is important to note that foreign exchange transactions involving imports may only
be effected in terms of the provisions of section B1 of the Manual. This process is
to ensure that the exchange control requirements are being complied with prior to
funds leaving the Republic. The pre-emptive nature of the regulatory regime in this

regard enables immediate intervention in transactions that occur cross-border.

However, this intervention should not interfere with legitimate business and trade
with commercial partners located outside of South Africa. Exchange controls serve

two purposes. The one is the monitoring of cross border transactions, and the other

10



28.

is the combating of illicit financial flows. These two purposes are equally important
and balanced. Legitimate business should not be stymied with burdensome “red
tape” and delays by exchange controls. Effective and timeous monitoring and
enforcement of the exchange control requirements contained in the Manual, and
applicable to payments for imports by Authorised Dealers and the like is, however,

crucial to prevent illicit financial flows out of the Republic.

The specific exchange control requirements applicable to payments for imports are

set out in Section B.1 of the Manual, which provides:

“B) Requisite documentation

()  Authorised Dealers may only effect foreign currency payments for
imports against the following documentation:

(a) commercial invoices issued by the supplier;

(b) any one of the transport documents as prescribed by the
International Chamber of Commerce Uniform Customs and
Practice for Documentary Credits (UCP 600) and its
supplement for electronic presentation, the elUCP,
evidencing transport of the relative goods to South Africa; or

(c) Freight Forwarders Certificate of Receipt or Freight
Forwarders Certificate of Transport; and

(d) consignee’s copy of the prescribed SARS Customs
Declaration.

(i) In lieu of the documents referred to in (i)(b) and (c) above, arrival
notifications issued by shipping companies may be tendered.”

“(C) Payment for imports

(i)  Import payments

Foreign currency may be provided to pay for the following:

11



29.

(a) the actual price of imported goods;
(b)  bona fide freight charges;

(c) Insurance cover;

(d) buying commissions and retainer fees due to agents,
provided that the rate of commission or fee is normal in the
particular trade concerned;

() other incidenfal charges incurred in the purchase and
shipment of the goods and/or cancellation of orders, but not
included in the actual price; and/or

() interest payments of up to the applicable base rate plus 3
per cent for credit extended shorter than one year”

“(F) Evidence of importation

(i)  Authorised Dealers must insist upon the presentation to them of
the prescribed SARS Customs Declaration bearing the MRN as
evidence that goods in respect of which transfers have been
effected in terms of subsection (C) above have been cleared by
Customs. These documents must be presented at the time foreign
currency payments for imports are made where the goods have
already been cleared by Customs, or in the case of advance
payments in excess of R50 000 within four months of the date of
payment. The detailed information shown on these documents
must be checked against the information obtained at the time
payment for the relative import was made in order to verify that the
payment made relates to the goods that have been cleared.”

The "MRN" mentioned in the quoted section, is a reference to a Movement
Reference Number (“MRN"), a unique number generated by the Customs division of
the SARS in response to a Customs Clearance Declaration lodged by or on behalf

of an importer of goods in the Republic.

12



30.

31.

A detailed explanation of the Customs clearance processes is set out in a document

compiled by SARS, titled “Customs External Policy Clearance Declaration”, a copy

of which is annexed hereto and marked Annexure “SEM 6”.

Insofar as it is relevant to the remainder of this statement, the gist of the process

involved is that;

31.1.

31.2.

31.3.

31.4.

All importers and exporters, and their clearing or registered agents must

first be registered as such with SARS before submitting a Customs

Clearance Declaration.

Every importer or his/her agent is required to, before goods are imported
into the Republic, lodge a Customs Clearance Declaration for processing
and release by Customs. This Customs Clearance Declaration must, inter

alia, contain the full particulars of the nature of the goods, its origin and

value.

The Customs Clearance Declaration is submitted to SARS via an
Electronic Data Interchange (“EDI") system which will perform certain
validations to verify the correctness of key fields, the completion of

mandatory fields etc.

If the submitied Customs Clearance Declaration is found to be valid, the
EDI system will allocate a unique MRN to the transaction and annotate
same on an electronically generated Customs Notification with a Release
Status (also known as an ED| Release Nofification), indicating that the

goods may be released to the consignee.

13



32.

33.

34.

31.5. A Customs Notification (Release Status) will, inter alia, state goods
declared, the name of the importer, container numbers, value of the goods,

duties payable and the name of the clearing agent.

31.6.  In practice, the clearing agent would print out a copy of the EDI Release
Notification for the client who will then present same to his bankers when

he needs to make payment to the supplier abroad.

The validity of an MRN can be verified via a system known as the Imports

Verification System (“the IVS system”).

32.1.  Practically, the verification process entails entering the MRN on the IVS
system, which system will then confirm whether or not the MRN is valid
and, if so, provides certain information relating to the specific clearance,
which information includes the value declared to Customs as well as the

name of the importer.

32.2. The [VS system therefore enables Authorised Dealers and the FinSurv
Department to compare the value paid to a specific foreign supplier to the

value of the goods cleared through Customs.

On average, more than 500,000 foreign exchange transactions occur daily within
South Africa. The sheer volume of these transactions requires that Authorised
Dealers diligently ensure compliance with the system described above. The
expeditious monitoring and approval of foreign exchange transactions is essential
for the free flow of commerce into and out of South Africa. When their suspicions

are aroused, however, they must refer transactions to the SARB for investigation.

Against this backdrop, | turn to setting out the facts relating to the SARB's

investigation of irregular foreign exchange transactions entered into by an entity

14



known as Homix, which is the particular subject of the summons received from the
Commission. This information is drawn from SARB documents provided to the
Commission in response to its summons. | point out that | am not one of the
tnvestigators in the FinSurv Department, and | have received this information from

those investigators in the course of the usual reporting process within the

Department.

15



INVESTIGATION INTO IRREGULAR FOREIGN EXCHANGE TRANSACTIONS

EFFECTED BY HOMIX

35.

36.

37.

38.

39.

During or about May 2015, Mercantile Bank Limited (“Mercantile”), as an
Authorised Dealer, referred certain suspicious foreign exchange transactions

involving Homix to the FinSurv Department for investigation.

During the period 21 to 28 May 2015, Homix had effected 13 cross-border foreign
exchange transactions via Mercantile, with an aggregate value of some R51,8
million at the relevant time. Details of these cross-border foreign exchange

transaction records are set out in a spreadsheet annexed marked Annexure “SEM

7.

The next day, on 29 May 2015, Homix attempted to effect a further three
transactions, to the value of an additional R14,4 million, but was prevented from

doing so as a result of an intervention by the FinSurv Department.

Copies of the application forms as well as the relevant invoice and SARS EDI
Release Notification pertaining to these transactions submitted to Mercantile are

annexed marked Annexure “SEM 8" to “SEM 12", respectively.

The documentation provided revealed that Homix declared the purpose of the
above-mentioned 16 transactions (i.e. 13 previous transactions plus 3 attempted
transactions) as being to effect payment in favour of only two beneficiaries
domiciled in Hong Kong, being Momingstar International Trade Limited
("Morningstar’) and YKA International Trading Company (“YKA”). Of the 16

transactions, 14 were in favour of Morningstar and the remaining 2 in favour of

YKA.

16



40.

41.

42.

43.

44,

In ordinary commercial practice, it is unusual to see two beneficiaries paid in this
way. Itis more usual to see payments aggregated and effected once to an entity —
typically, this is done to save on the foreign exchange costs and fees associated

with such payments.

A further red flag was raised when the two entities were scrutinised, and it was

revealed that they had little online or other commercial presence.

In addition, three movement reference numbers (MRNs) were supplied by Homix to
justify the 16 transactions mentioned above. Validation of these MRNs on the VS
System, however, revealed that, while the MRNs were valid, the total value of
goods cleared amounted to less than R50,000. The significance of this discrepancy
is that the value of the payments made out of South Africa did not match the value
of the goods claimed to be imported. Authorisation was sought for R51.8 million to

leave the country, while only R50,000-worth of goods were to be imported.

It should be noted that an MRN may be used more than once so as to permit
part-payments of a larger amount or advance payments on goods to be imported at
a later stage (such as following their manufacture). Careful consideration of the
invoices and other documentation provided to explain any transaction should
support a valid business purpose for a given transaction and accord with routine
commercial practice in similar transactions. Anomalies, contradictions and
discrepancies should be identified and interrogated by asking for a further

explanation from the parties involved in the transaction.

As stated above, the value of an import payment to a supplier abroad should

roughly correspond with the value stated on the relevant EDI Release Notification

issued by SARS.

17



45,

46.

47.

48,

49.

50.

fn Homix's case, however, some R51,8 million was paid to the foreign entities
concermned, purportedly for imports, compared to a combined value of less than

R50,000 in goods cleared through Customs.

All of the relevant transactions were ‘booked’ with Mercantile via Peritus Forex
Solutions (Pty) Limited (“Peritus”). Peritus is a so-called treasury outsourcing
company which entails acting as intermediary between an Authorised Dealer and a
client and attending to foreign exchange transactions on behalf of the client
concerned. These entities typically shop around for the best foreign exchange rates

for their clients and arrange discounts on fees.

In some instances treasury outsourcing companies can raise concerns when
combatting money faundering and illicit financial flows since they may introduce a

layer of opacity into a transaction.

In Homix's case, a “trading account” was opened for it at Mercantile Bank and a

mandate provided to Peritus to transact on its behalf.

According to Mr Conrad Kriel of Peritus, it received instructions for the relevant
foreign exchange transactions for Homix from Mr Bhikhu (about whom more below)
and that he gave these either telephonically or by e-mail from an e-mail address
identified as homix786@gmail.com. Relevant correspondence between the
FinSurv Department and Mr Kriel in this regard is annexed hereto and marked

Annexure “SEM 13".

The EDI Releases which were provided to Mercantile Bank (by Homix via Peritus)
in support of the relevant foreign exchange transactions also indicate that Thuthuka

Sizwe Close Corporation (“Thuthuka”) had acted as the clearing agent on behaif of

Homix.

18



51.

52,

53.

Therefore, Homix would have provided Thuthuka with the necessary information for

loading on to the EDI and instructed Thuthuka to attend to the specific Customs

clearances.

In the course of the SARB’s investigation copies of these EDI Releases were
provided to Thuthuka for comment, in response to which Thuthhuka advised that it
had not attended to the purported transactions on behalf of Homix and that the
documents in question did not originate from Thuthuka. n support hereof an
example of one authentic SARS EDI release notification obtained from Thuthuka is

attached hereto and marked Annexure “SEM 14",

It is evident from the documents provided that Annexure “SEM 12" and Annexure
“SEM 14" appear different at face value and that Annexure “SEM 12" appears to be
an altered version of Annexure “SEM 14", given that it reflects the same reference
number. Notably, the exporter/supplier, customs values and duties payable differ.
This was found to be the case on more than one occasion. It follows that, on a

balance of probabilities, the EDI Releases provided to Mercantile by Homix were

falsified.

19



ENFORCEMENT ACTION TAKEN AGAINST HOMIX

54.

55.

56.

57.

58.

After the finalisation of the Department's investigation into the irregular foreign
exchange transactions effected by Homix, a letter was addressed and despatched
both by email and registered mail to Homix inviting its director to make
representations as to why the funds ‘blocked’ in the mentioned Mercantile Bank
account should not be declared forfeit to the State in terms of Exchange Control

Regulation 22B. A copy is attached as Annexure “SEM 15”.

The FinSurv Department never received a response to this letter, nor did any

person contact it in regard to the contents thereof.

On 30 December 2016 a Notice and Order of Forfeiture, declaring the amount of
R14 472 075.00, standing to the credit of Homix in its Mercantile Bank account,
forfeit to the State in terms of Exchange Control Regulation 22B was published in

the Government Gazette.

At face value there seems to be no commercial rationale for the transactional
activity over the accounts of Homix. It is also apparent that Homix had on numerous
occasions issued invoices for services it had not rendered. A negative inference can
also be drawn from the fact that no attempt whatsoever was made by Homix to
engage with the FinSurv Department or to challenge the forfeiture of the relevant

funds and its inaction in this regard is atypical of the behaviour to be expected from

a legitimate business.

Pursuant to the above, it is submitted that the transactions over the accounts of
Homix displayed all the hallmarks of a scheme aimed at disguising the origin, true
nature and ultimate destination of funds. In other words, a money laundering

scheme.

20



59.

60.

61.

62.

63.

Further, there appears to be a link between these Homix transactions and two other
entities that were previously under investigation by this Department being Viper
Wholesalers (Pty) Ltd (“Viper”) and FGC Commodities (Pty) Ltd
(“FGC Commodities”). In this regard, it appears that Morningstar, Viper and

FGC Commodities share the same sole director, being Mr Mahashveran Govender.

An ICRIS CSC Hong Kong Companies Registry search revealed that
Mr Mahashveran Govender (“Mr Govender”), with passport number #iEHEEH:
was the sole director of Morningstar (i.e. one of the beneficiaries to whom Homix

had transferred funds abroad). A copy of the search results is annexed hereto as

Annexure “SEM 16”.

In terms of results drawn from the website of CIPC in respect of Viper and FGC
Commaodities, copies of which are attached hereto and marked Annexures “SEM

17" and “SEM 18", respectively, Mr Govender with identity number #HEHHHHSHHHEH

is the sole director for both.

During the investigation into the affairs of Viper and FGC Commodities, a copy of
Mr Govender's passport was obtained and is attached hereto marked
Annexure “SEM 19”. Notably, the passport number is the same as the number
reflected on Annexure “SEM 16" confirming that the director of Morningstar, Viper

and FGC Commaodities is one and the same person.

During August 2016 (i.e. subsequent to the Department's interventions in the Homix
transactions), a further four transfers were effected to Morningstar, ostensibly by
four private individuals investing in Morningstar. An investigation into these
transactions revealed that false documentation was presented to the relevant bank

in support of these transactions and that Mr Sheldon Jared Breet had played a

pivotal role in supplying same.

21



64.

65.

66.

On 11 May 2017, this Department issued an order, in terms of Exchange Control
Regulation 22A and 22C, effectively freezing a bank account in the name of Mr
Breet held with FirstRand Bank Limited. The finalisation of this investigation was,

however, delayed as a result of the arrest of Mr Breet and his brother, Matthew

Breet, during late 2017, on charges of murder.

The transactions involving Mr Govender, FGC Commodities and Viper also formed
the subject of a previous report to the Directorate for Priority Crime Investigations of

the South African Police Service in Johannesburg during November 2015.

In sum, the investigation into these various foreign exchange transactions
attempted by Homix revealed likely non-compliance with, and contravention of, the

applicable Exchange Control Regulations.

22
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TRANSACTIONS OF INTEREST UTILISING THE BANK ACCOUNTS OF HOMIX

67.

68.

69.

70.

71.

In addition, several other transactions utilising the bank accounts of Homix may be

of interest to the Commission.

The bulk of funds received by Homix originated from SOE'’s or persons who were

providing services to SOE’s, including Transnet.

It was alleged in media reports, dating from July 2015, that Homix was involved in
irregular payments received from Neotel (Pty) Ltd (“Neotel”) relating to a deal worth
R2 billion between the latter company and Transnet, and that Mr Ashok Narayan
(“Mr Narayan”) claimed to be Homix’s chief executive at the time in question. |

return to the group of individuals who may be of interest to the Commission below.

Homix operated, inter alia, a business cheque and a call account at the Standard
Bank of South Africa Limited (“Standard Bank"). The authorised signatories from

time to time included:

70.1.  Mr Taufique Shaukat Hasware (1D #HEHEHEHHEHEEE);

70.2.  Mr Yakub Ahmed Suleman Bhikhu (1D #HAEHHEREHEERE); and
70.3. Mr Mugamat Shafik Adams (1D #SHEEHEHEHHEE).

The Standard Bank accounts remained largely inactive until 28 March 2014, from
which date there was a dramatic increase in account activity. During this period the
cheque account received several large deposits and the call account was used only
to receive and pay funds from and to the cheque account. From approximately
30 June 2015, there was almost no transactional activity in the accounts, save for

bank fees etcetera. This is an unusual and suspicious pattern of transactions.
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72.

A cash flow analysis of the cheque account for the period 28 March 2014 to

3 December 2015 is annexed hereto as Annexure “SEM 20", In summary, it reflects

the following:

72.1. Debits

Nature of transactions

Total amount 1

Bapu Trading Close Corporation

(R327,806,895.79)

inter-account transfers

(R240,750,000.00)

To Mercantile Bank - foreign exchange

(R66,999,001.00)

Ballatore Brands (Pty) Limited

(R24,311,950.00)

(R50,840.00)

Unidentified
SARS (R496,689.70)
Mr T. Hasware (R180,415.46)

Mr M.S. Adam

(R60,402.82)

Peritus Forex Solutions (Pty) Limited

(R37,805.11)

Bank Fees/Interest

(R16,301.08)

Vodacom (R15,268.52)
Edge Media (R14,999.99)
Debit card purchases (R12,807.00)
First Property (R5,002.02)
Miscellaneous (R4,562.3a
TOTAL DEBITS (R660,762,940.79)
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73.

72.2. Credits

Nature of transactions

Total amount

Inter-account payments

R233,460,000.00

Regiments Capital (Pty) Limited

R179,506,583.48

Neotel (Pty) Ltd

Technology and Procurement Holdings (Pty)
Limited

R75,573,519.88

R68,400,000.00

Central High Trading 275 (Pty) Limited

R51,300,000.00

Combined Private Investigations Close
Corporation

R17,510,400.00

Innova Management Services (Pty) Limited

R6,384,000.00

Cutting Edge Commerce (Pty) Limited

R6,269,153.16

Bapu Trading Close Corporation

R4,700,000.00

Albatime (Pty) Limited

R3,920,000.00

Sechaba Computer Services (Pty) Limited

R2,725,937.01

Burlington Strategy Advisors (Pty) Limited

R1,800,000.00

Unidentified R1,341,128.17
SARS R78,018.75
Miscellaneous R42.41
TOTAL CREDITS R660,838,782.86

The bank account statements of Homix reflect regular large transfers to the

accounts of two local entities, Ballatore Brands (Pty) Limited (“Ballatore Brands”)
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74,

75.

76.

77.

78.

(registration number 2011/103023/07) and Bapu Trading Close Corporation (“Bapu

Trading”) (registration number 2008/008434/23), respectively.

Notably, during April 2014, an amount of R34 533 519-88 appears to have been
transferred from Neotel to Homix’s cheque account held with the Standard Bank,

after which the entire amount was depleted by means of electronic transfers to

Ballatore Brands and Bapu Trading.

It is pertinent to mention that, at the time in question, the sole director of Ballatore
Brands was MrMohamed Akram Khan (“Mr Khan”) with identity number
HHHRHHHARAEBHE and that this Department had previously reported a matter to the
South African Police Service, Pretoria Central, CAS 97/05/2015 involving another
company of which Mr Khan was the sole director, being Syngen Distribution (Pty)

Ltd (*Syngen”) (registration number 2011/103022/07).

It would appear, from the statements of Bapu Trading’s bank account held with
Standard Bank, that funds received from Homix were mainly transferred to

Syngen’s bank accounts.

It also appears that regular transfers were, in turn, made from the accounts of Bapu
Trading to FGC Commodities as well as Komodo Wholesalers (Pty) Limited
(‘Komodo”) {registration number 2013/15187/907). Komodo has also been the
subject of investigation by this Department which investigation related to the
purchase of Iarge quantities of foreign currency in cash under suspicious

circumstances.

It furthermore appears that regular transfers were made from the accounts of Bapu
Trading to another entity styled Chivita Trading (Pty) Limited (“Chivita Trading”)

(registration number 2010/001905/07). In this regard it would appear, from account
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79.

80.

81.

82.

opening documentation in respect of an account held at FirstRand Bank Limited in
the name of Mr Bhikhu (the sole director of Homix who instructed Peritus as

explained above), that he was employed by Chivita Trading at some point.

Homix also received funds into its Standard Bank accounts from an account held at
Absa Bank Limited in the name of Albatime (Pty) Limited (“Albatime”) (registration
number 2009/021474/07). At all relevant times, the sole director of Albatime was Mr

Kubentheran Moodley (“Mr Moodley”), with identity number #HEREEHHEHEEE.

Several large transfers were made into the accounts of Homix from accounts heid
with Standard Bank in the name of Regiments Capital (Pty) Limited ("Regiments”)

(registration number 2004/023761/07).

These transfers, which total in excess of R179 million for the period March 2014 to
May 2015, appear to have partially funded the irregular foreign exchange

transactions effected by Homix via Mercanitile.

Regiments provided an explanation as to the relationship with Homix and others in
a letter dated 12 October 2018, a copy of which is annexed hereto and marked

Annexure “SEM 21". In summary the explanation was as follows:

82.1. McKinsey and Company Africa (Pty) Limited (“McKinsey”) appointed
Regiments as a development partner and Regiments’ introduction to

McKinsey was facilitated by Mr Moodley and Mr Salim Essa (“Mr Essa’).

82.2.  In terms of the agreement with Messrs Moodley and Essa, they or their
nominees, would be entitled to a business development fee for all revenue
received by Regiments as a result of its relationship with McKinsey. The
fee agreed at the time, amounted to 35% of all revenue earmed - 5% to

Mr Moodley and 30% to Mr Essa, or their respective nominees.
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83.

82.3.

82.4.

82.5.

82.6.

The initial entity nominated by Messrs Moodley and Essa jointly, was
Chivita Trading. Chivita Trading was later replaced by Albatime, nominated

by Mr Moodiey, and Homix, nominated by Mr Essa.

At all relevant times the directors of Regiments were Mr Litha Nyhonyha
("Mr Nyhonyha”), Mr Niven Pillay (“Mr Pillay") and Dr Eric Wood

("Dr Wood").

Dr Wood later informed his co-directors that the above-mentioned business
development fee had been increased from 35% to 50%. Messrs Nyhonyha
and Pillay were not party to these negotiations and considered the revised

fee to be unacceptable and unsustainable.

During March 2016, Dr Wood left Regiments and joined Trillian Capital

Partners (Pty) Limited (“Trillian”) and was removed as director of

Regiments during October 2016.

It appears from the transactions utilising Homix's Standard Bank cheque account

(no. 011863897) that, on several occasions, specific amounts were credited to it.

Thereafter, the exact amount, less almost 1% thereof, would be transferred

elsewhere. For example:

83.1.

83.2.

On 27 June 2014 an amount of R1 824 000.00 was credited to Homix’s

account and on 30 June 2014 an amount of R1 805 940.58 was

transferred to Bapu Trading.

On 1 July 2014 an amount of R1 458 200 was credited to Homix’s account

and on 7 July 2014 an amount of R1 444 752,48 was transferred from this

account to Bapu Trading.
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84.

In several instances when Regiments transferred funds to Homix, it also transferred

an amount equal to 10% of such transfers to Albatime. For example:

84.1.  On 14 November 2014 an amount of R13 786 874.94 was transferred from
Regiments to Homix after which, on 18 November 2014, R1 378 687.50

was transferred from Regiments to Albatime.

84.2. On 5 February 2015 an amount of R5 966 588.43 was transferred from

Regiments to Homix and on the same day R596 658.84 was transferred

from Regiments to Albatime.

84.3. On 12 February 2015 an amount of R2 767 301.56 was transferred from
Regiments to Homix after which, on 18 February 2015 R276 730.16 was

transferred from Regiments to Albatime.
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CONCLUSION

85. In light of the above, it is clear that there is an ongoing need to ensure that the
SARB, specifically the FinSurv Department in this context, its related agencies (the
SARS and the FIC), other law enforcement agencies and the primary network of
Authorised Dealers is continuously strengthened with the technology, resources

and skills needed to combat illicit financial flows.

S E MAZIBUKO

Date: 22O/ F— >S5
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Annexure “SEM1”



223. Establishment.-The South African Reserve Bank is the central bank of the Republic and is regulated in 3 O » 1
terms of an Act of Parliament.
“"SEM 1"

224. Primary object.-{1)} The primary object of the South African Reserve Bank is to protect the value of the
currency in the interest of balanced and sustainable economic growth in the Republic,
{2) The South African Reserve Bank, in pursuit of its primary object, must perform its functions independently
and without fear, favour or prejudice, but there must be regular consultation between the Bank and the Cabinet
member responsible for naticnal financial matters.

225. Powers and functions.-The powers and functions of the South African Reserve Bank are those
customarily exercised and performed by central banks, which powers and functions must be determined by an Act of
Parliament and must be exercised or performed subject to the conditions prescribed In terms of that Act.

PROVINCIAL AND LOCAL FINANCIAL MATTERS
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SOUTH AFRICAN RESERVE BANK ACT
NO. 90 OF 1989

View Reqgulalion]

[ASSENTED TO 1 JUNE, 1989]
[DATE OF COMMENCEMENT: 1 AUGUST, 1989]

(Afrikaans text signed by the State President)

This Act has been updated to Government Gazetie 42359 dated 29 March, 2019,

as amended by

Transfer of Powers and Duties of the State President Act, No. 51 of 1991
[with effect from 29 April, 1991)

Safe Deposit of Securities Act, No. 85 of 1992
[with effect from 14 May, 1993)

South African Reserve Bank Amendment Act, No. 10 of 1593

General Law Third AmendmentiAct, No. 129 of 1993
[with effect from 1 September, 1993]

South African Reserve Bank Amendment Act, No. 2 of 1996
South African Reserve Bank Amendment Act, No. 39 of 1997
South African Reserve Bank Amendment Act, No. 57 of 2000

Exchange Control Amnesty and Amendment of Taxation Laws Act, No. 12 of 2003
[with effect from 31 May, 2003, unless otherwise indicated]

South African Reserve Bank Amendment Act, No. 4 of 2010

Financial Services Laws General Amendment Act, No. 45 of 2013
[with effect from 28 February, 2014, unless otherwise indicated]

Financial Sector Regulation Act, Mo. 8 of 2017
[with effect from 1 April, 2018]

ACT

To consolidate the laws relating to the South African Reserve Bank and the monetary system of the Republic;
and to provide for matters connected therewith.

ARRANGEMENT OF SECTIONS
Definitions
Sauth African Reserve Bank a juristic person
Primary objective of Bank
Board of directors
Functions and powers of Board
Tenure and conditions of office of directors
Casual vacancies
Procedure and quorum
Delegation of powers
Validity of Board's decisions and acts
Pawers and duties of Bank
Maintenance by banks of minimum reaserve balances in accounts with
Bank
Appcintment of inspectors
Inspection of affairs of persan, partnership, close corporation,
company or other juristic person not registered as bank or mutual
bank
Prohibited business
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14 Issue of banknotes and coins

Monetary unit

Denominations, material, standard mass and standard fineness of
coins

Legal tender

References to amounts in terms of coins issued under Coinage Act,
1922

Powers of Minister in respect of coins

Bank exempt from tax on banknotes

Share capital of Bank

Restriction of right to hold or acquire shares in Bank

Votes

Allocation of surplus

Statutory price of gold and Gold Price Adjustment Account
Foreign Exchange Adjustment Account

Forward Exchange Contracts Adjustment Account

Gold and Foreign Exchange Contingency Reserve Account
Returns in connection with and auditing of certain accounts
Audit and inspection

Report by Governor

Furnishing of information to Department of Finance and to
Parliament

Preservation of secrecy

Offences and penalties

Rules by Board

Reguiations

Proceedings by Minister in case of non-compliance with Act or
reguiations by Bank
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Liquidation
X Repeal of laws, and savings
41, Short title and commencerment
Scheduie 1 South african reserve bank
Schedule 2

Scheduie 3 Laws repealed

1. Definitions.-In this Act, unless the context otherwise indicates-

"associate", in relation to a shareholder-

(a)

(b)

(€}

if the shareholder is a natural person, means-
(i) a dose relative of the shareholder; or

{iiy any person who has entered into an agreement or arrangement with the shareholder, relating to
the acquisition, halding or disposal of, or the exercising of voting rights in respect of, shares of
the Bank;

if the shareholder is a juristic person-

(i) which is a company, means any subsidiary or holding company of that company, any other
subsidiary of that holding company and any other company of which that holding company is a

subsidiary;

(i) which is a close corporation registered under the Close Corporations Act, 1984 (Act No, 59 of
1984), means any member thereof as defined in section 1 of that Act;

(i} which is not a company or a close corporation as contemplated in this paragraph, means another
juristic person which would have been a subsidiary of the first-mentioned juristic person-

(aa) had such first-mentioned juristic person been a company; or

(bh) in the case where that other juristic person, too, is not a company, had both the first-
mentioned juristic person and that other juristic person been a company;

{iv) means any person in accordance with whose directions or instructions the board of directors of
or, in the case where the juristic person is not a company, the governing body of the juristic
person is accustamed to act; and

in respect of all shareholders, being either natural or legal persons-

(i) means any juristic person of which the board of directors or, in the case where such juristic
person is not a company, of which the governing body is accustomed to act in accordance with
the directions or instructions of the shareholder; and

(i) includes any trust controlled or administered by the share- holder;
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[Definitior of "associate” inserted by 5. 1 (8) of Act No. 4 of 2010.] 3 3

"Bank" means the South African Reserve Bank established by gection 9 of the Currency and Banking Act;

"bank” means a bank as defined in section 1 (1) of the Banks Act, 1990 (Act No. 94 of 1998), and, for the

purposes of section 134, includes a mutual bank;
[Definition of "hank” inserted by 5. 1 {3} of Act No. 310 of 1993 and substituted by 5. 1 {3} of Act No. 2 of 1996.]

Wording of Sections

"banking institution” .. ....
[Definition of "banking institution® deleted by 5. 1 (b) of Act No. 10 of 1983.]

Wording of Sections

"Board” means the board of directors referred to in section 4 (17;

"building society" ...... )
[Definition of "building society” deleted by s, 1 {¢} of Ack Na., 10 of 1893.]

Wording of Sections

"close relative”, in relation to a shareholder, means-

{(a) a spouse, including @ domestic or life partner or a party to any recognised union in terms of custom or
the tenets of any religion-

(i) of the shareholder; or
(iiy of a person mentioned in garagraph (8 below; and

{2} a child, sibling, step-child, parent or step-parent of the shareholder;
[Definition of "close relative" inserted by 5. 1 (£} of Act Na, 4 of 2010.]

"Currency and Banking Act” means the Currency and Banking Act, 1920 (Act Mo. 31 of 1920);

"Department of Finance” includes the Minister ¢r any officer in the Department of Finance authorized by the
Minister to perform any function assigned to that Department in Ehis Act;

"Deputy Governor" means a person appointed under section 4 or £.(3) {8} as a Deputy Governor of the Bank;

"elected director” means a member of the Becard elected by shareholders;
[Definition of "elacted director" inserted by 5. 1 {¢) of Act No. 4 of 2010.]

"employee of Government” means any person who is employed by or works for Government and who either
receives or is entitled to receive a salary in respect of such employment or work, or derives the major part of his
ar her incame from such employrnent or work;

[Definition of "employee of Government" inserted by s, 1 {¢] of Act No, 4 of 2014.]

"financial instrument” means-

(a) any security as referred to in the definition of "securities" in section 1 of the Stock Exchanges Control

Act, 1585 (Act No. 1 of 1985}

()] any financial instrument as defined in section 1 of the Financial Markets Control Act, 1989 (Act Ng. 5%
of 1889), irrespective, in the case of such instrument that is an instrument creating or acknowledging
indehtedness, of the term for which it has been issued;

{c) any right or other benefit in respect of ¢r accruing to a security referred to in garagraph {a) or a
financial instrument referred to in paragraph (); and

(h any other instrument, right or benefit declared by the Minister by notice in the Gazette to be a

financial instrument far the purposes of section 10 (1) {A);
[Definiticn of "financial instrument” inserted by 5. 1 (&} of Act Np, 2 of 1996.]

"Governmeant” means the national, provincial and local spheres of government in the Republic, as envisaged in

section 40 (1) of the Constitution of the Republic of South Africa, 1996;

[Definition of "Government" inserted by 5. 1 {7} of Act No. 4 of 20610.]

"Government representative” means a member of the Board appointed under section 4 or 6 {17 (g}, but does
not include the Governor or 2 Deputy Governor;

"Governor" means the person appcinted under saction 4 or 5 {1} (&) as the Governor of the Bank;

"Minister" means the Minister of Finance;

"mutual bank™ means a mutual bank as defined in section 1 {1] of the Mutual Banks Act, 1993 (AL No, 124 of

1953);




[Definition of "mutual bank" inserted by s, 1 {£) of Act No. 2 of 1986.] 34

"NEDLAC" means the National Economic, Development and Labaur Council, established in terms of sacrion 2 of
the National Economic, Development and Labour Council Act, 1994 (Act No. 35 of 1994);
[Definition of "NEDLAC" inserted by 5. 1 {2) of Act Mo, 4 of 2010.]

"mutual building society” . . .. ..
[Definition of "mutual bullding society” deleted by 5. 1 {7 of Act No. 2 of 1986.]

Wordina of Sections

"Panel” means a panel as referred to in saction 4 (1C);
[Definition of "Panel" inserted by 5. 1 {f} of Act No. 4 of 2010.]

"prescribed” means prescribed by regulation;
[Definition of "prescribed” inserted by 5, 1 (d) of Act No, 10 of 185932.]

"Republic” . ... ..
[Definition of "Republic” deleted by 8. 1 {2} of Act No. 2 of 1996.7

Wording of Sections

"shareholder” means any holder of shares in the Bank;

"shareholders' representative™......
[Definition of "shareholders’ reprasentative” deleted by s, i (¢) of Act No. 4 of 2010.]

Waording of Sections

"special drawing right” means a unit of an international reserve asset provided for in the Articles of Agreement
of the International Monetary Fund;

“territory” ... ...
[Definition of "territgry” deleted by 5. 1 {7} of Act No, 2 of 1896.]

Wording of Sections

"Treasury" includes the Minister or any officer in the Department of Finance authorized by the Minister to
perform any function assigned to the Treasury in this Act.

2, South African Reserve Bank a juristic person.-The Bank shall be a juristic person,

3. Primary objective of Bank.-{1) The primary objective of the Bank shzll be to protect the value of the
currency of the Republic in the interest of balanced and sustainable economic growth in the Republic.

[Seib-s. {1}, previously 5. 3, renumbered by s. 290 read with Sch, 4 of Act No. 8 of 2817 with effect from a date
determined by the Minister by notice in the Gazette: 1 April, 2018 (Government Notice No. 169 in Government
Gazette 41549 of 29 March, 2018.).]

Wardina of Sections

(2) In addition, the Bank is responsible for protecting and maintaining financial stability as envisaged in the
Financial Sector Regulation Act, 2017.

(5. 3 substituted by 5, 2 of Act No. 2 of 1596. Sub-s. (2) added by s, 290 read with Sch. 4 of Act No. 8 of 2017 with
effect from a date determined by the Minister by notice in the Gazette: 1 April, 2018 {Government Notice No. 169
in Government Gazelte 41549 of 29 March, 2018.).]

Wording of Sections

4. Board of directors.-(1) The Bank shall have a board of fifteen directors, cansisting of-

{a) a Governor and three Deputy Governors (of whem one shall be designated by the President of the
Republic as Senior Deputy Governor) who shall be appointed by the President of the Republic, after
consultation with the Minister and the Board, as well as four other directors appointed by the
President after consultation with the Minister; and

Fars, {43 substituted by 5. 2 (5) of Act No. 4 of 2010,]

Wording of Sections

{b) seven directars elected by the shareholders from candidates confirmed hy the Panel.
[Sub-s. (1} amended by §. 3 of Agt Mo, 51 of 1991, substituted by 5. 3 {2} of Act No, 2 of 1936 and amended by s,
2.{a) of Act No. 4 of 2010. Para. (b substituted by 5, 2 (£} of Act No. 4 of 3010.7




Wording of Sections

(1A) Any shareholcer, current directer of the Bank or any member of the general public may nominate
persons to serve as elected directors of the Bank in the manner as may be prescribed.
[Sub-s. {1A) inserted by 5. 2 {d) of Act No. 4 of 2010.]

{1B) Nominations in terms of subsection {1A} must be made in writing to the Panel and shall include a
comprehensive curriculum vitae of the person neminated as well as & motivation for his or her nomination, and be
submitted at least three calendar months before the ordinary general meeting of shareholders at which directors

are due for election.

[Sub-5, {18 inserted by 5. 2 () of Act No. 4 of 2610.]

{1C) A Panel shall be-
{a) established by the Governor at least three menths before; and
(b) convened by the Governar at least two months before,

the relevant ordinary general meeting of shareholders at which an election of directors is due to take place.
[Sub-s. {1C) inserted by s, 2 {d} of Act Ne. 4 of 2010.]

(1D) The Panel shall comprise of-
{a) the Governor as chairperson;
(2)] a retired judge and one other person, both nominated by the Minister; and

() three persons nominated by NEDLAC.
Sub-s. £1D) inserted by 5, 2 {d) of Act No. 4 of 2010.]

(1E) The members of the Panel referred to in subsection (103 {b} and {¢) shall be appointed by the Gavernor
from time to time,

Sub-s, {1E) inserted by 3. 2 {d) of Act No, 4 of 2013.]

{1F} In the performance by the Panel of the functions described under subsection (1G)-

{a) the Goverrior shall have a deliberative vote and, in the event of an equality of votes, a casting vote;
and

(53} a quorum shall comprise of the Governor and three other members of the Panel.
Sub-s, (1F) inserted by 5. 2 {d) of Act No. 4 of 2010.]

{1G) Subject to gubsection (1F) {£), the Panel shall consider all nominations duly received in a manner as may
he prescribed, and-

(a) in respect of each candidate-
(iy verify eligibility in terms of this Act and recognised central barking standards; and

(ii) determine, in its discretion, whether the candidate is fit and proper to serve as @ director of the
Bank in terms of this Act;

{B) subject te subsection (1H], compile a list of all the candidates confirmed as suitable for possible
electicn to the Board; and

() cause a copy of the list of candidates to be sent to shareholders no later than 30 days before the
date of the relevant ordinary general meeting of sharchalders.
Sub-5, {15) inserted by 5. 2 {d) of Act No, 4 of 2016.]

(1H) If, in relation to any vacancy on the Board to be filled, more than three nominees meet the criteria listed
in subsection (1G) {2}, only the three candidates deemed most suitable by the Panel in relation to the vacancy, shall

be confirmed.

Subes. {14} inserted by 5, 2 {d) of Act Na. 4 of 2018,]

{2) (2) The Gavernor shall be a person of tested banking experience.

{aA) Each director of the Bank shall be a fit and proper person with appropriate skills and experience, who
shall at all relevant times-

(i} act bona fide for the benefit of and in the interest of the Bank;
{iiy avoid any conflict of interest between his or her interests and the interests of the Bank;

(i) possess and maintain the knowledge and skill that may reasonably be expected of a person holding
the same appointment and carrying out the same functions as are carried out by the director in
question in relation to the Bank; and

(iv) exercise such care in the carrying out of his or her functions in relation to the Bank as may he
reasonably expected of a diligent person holding the same appointment under similar circumstances
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and who possesses both the knowledge and skill mentioned in subparagraph (i}, and any such
additional knowledge and skill as the director in question may have.
[Para. (sA) inserted by 5. 4 {£) of Act Na. 4 of 2010.]

fPara, (b) substituted by s, 2 {a} of At No. 10 of 1933 and deleted by g, 3 {#} of Act Mo, 2 of 1996.]

Werding of Sections

(3) Of the directors elected by the sharehoiders-

C)]
(%)
(©)
(d)
(e)

(4) No
(&)
1)

(bA)
(c)
(d)
{e)

N

@)
(M
&

two shall be persons with knowledge and skill in commerce or finance;
one shall be a person with knowledge and skill in agriculture;

two shall be persons with knowledge and skill in industry;

one shall be a person with knowledge and skill in labaur; and

one shall be a person with knowledge and skill in mining.
Sub-s, (3} substituted by 5. 4 () of Act No. 4 of 2018.]

Wordinag of Sections

person shall be appointed or elected as or remain a director, if that person-

is not resident in the Republic; or

is a director, officer or employee of a bank, bank controlling company, mutual bank; or cooperative
bank; or

is 8 Minister or a Deputy Minister in the Government of the Republic; or
is a member of Parliament, a provincial legislature or a Municipal Council; or

is an unrehabilitated insclvent; or

was dismissed from a position of trust as a result of his ar her misconduct or has been disqualified or
suspended from practising any profession on the grounds of his or her professional misconduct; or

was convicted of an offence listed in Part 1 or 2 of Schedule 1 to the Criminal Procedure Act, 1977 (Act
No. 51 of 1877), an offence under this Act, the Prevention and Combating of Corrupt Activities Act,
2004 (Act No. 12 of 2004), the Prevention of Organised Crime Act, 1998 (Act No. 121 of 1998), the
Prevention of Counterfeiting of Currency Act, 1965 (Act No. 16 of 1965), perjury, ar any other offence
involving an element of dishonesty in respect af which he ar she has been sentenced to imprisonment
without the option of a fine or to a fine exceeding R1 000; or

is mentally or physically incapable of performing the duties of a director; or
is contractually incapacitated; or

is an employee of Government,

Sub-s, {4) amended by 5, 2 {#) of Act No. 14 of 1363 and by 5. 72 of Act No. 129 of 1993 and substituted by 5. 3

{gi of Act Ne, 2 of 1996 and by 5. 2 (g} of Act io. 4 of 2010.]

Wording of Sections

(5) The tenure of a director shall, unless otherwise indicated or agreed by the Board, automatically terminate

forthwith-
&)

)

©)

{d)
(e}

if the director gives notice in writing to the secretary of the Bank of his or her resignation as a
director;

if the director, without reasonable cause, absents himself or herself from three consecutive meetings
of the Board without leave of absence granted by the chairperson: Provided that the chairperson may
not grant leave of absence from more than three consecutive meetings of the Board;

if the director fails to declare to the Bank any direct or indirect interest in any agreement ar proposed
agreement with the Bank;

if the director unlawfully discloses to any person any information described in section 33 of this Act; or

if the director is disgqualified on the grounds described in subsection (4],
Sub-s. {5} inserted by g, 2 (k) of Ack No., 4 of 2010.]

4A. Functions and powers of Board.-(1) The Beard shall be responsible for the corporate governance of the

Bank by-
(a)

ensuring caompliance with principles of good corporate governance;
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(b) adopting rules and determining policies for the sound accounting, administration and functioning of
the Bank;

() approving the-
(i} budget of the Bank;

(i) annual reports and financial statements of the Bank required for submission to the meeting of
shareholders, the Minister and Parliament;

(i) appointment or the termination of service of a secretary and an assistant secretary of the Bank;

{iv) general remuneration policy of the Bank; and

{v) allocation of funds to the retirement fund of the Bank for purposes of making good any actuarial
shortfall as well as the appointment of any employees' trustee in respect of such fund;

7)) authorising-

{i) any actions and procedures by the Bank as contemplated in sections 10 {1) {&) (i), (), {u) and
24;

(i) the establishment or closing of any branch of the Bank within or outside the Republic; and

(i) the acquisition of any building or the causing of any building to be erected by the Bank;

(&) making recommendations to the Minister in respect of regulations as contemplated under section 36
and in connection with any possible liquidation of the Bank in terms of section 38; and

62} performing any other function specifically assigned to the Board in terms of this Act.

(2) All other powers and duties of the Bank under this Act shall vest in and be exercised by the Governor and

Deputy Governoers.
S. 4A inserted by 5, 3 of Act No, 4 of 2810.]

5. Tenure and conditions of office of directors.-(1) The terms of office of directors of the Bank shall be as
follows:

() The Governor and Deputy Governors shall hold office for a period of five years: Provided that the
President of the Republic may, after consultation with the Minister and the Board, on any re-
appointment of a Governor or Deputy Governor at the end of his or her term of office, appoint such
officer for a term not exceeding five years.

02} The directors who are Government representatives shall hold office for a period of three years.

() Elected directors shall hold office for a period cammencing on the first day after the date of their
election as such at an ordinary general meeting of shareholders held during a specific calendar year
and terminating on the date of the ordinary general meeting of the shareholders held during the third
calendar year following upon the ordinary general meeting at which the director was elected.

[Sub-s. {1} substituted by 5. 1 {a) of Act Ne. 39 of 1897 and by 5. 4 (&) of Act No. 4 of 2010.]

Wording of Seckions

[Sub-s. (1A] inserted by 5. 1 (B) of Act No. 38 of 1997 and deleted by s. 4 (b} of Act Na, 4 of 2010.]
Wording of Sections

Subr-s. (1B) inserted by 5. 1 {8} of Act No. 39 of 1997 and deleted by s. 4 {£) of Act No. 4 of 2018.]
Wording of Sections

(2} A director shall be eligible for re-appointment or re-election, as the case may be, after expiration of his or
her term of office: Provided that in the case of an elected director, such person has been confirmed by the Panel as
a candidate as contemplated in this Act.

Sub-s. {2} substituted by s, 4 (g} of Act Ne. 4 of 2010,]

Wording of Sections

(3} Directors (including the Governor and Deputy Governors) shall hold office upon such conditions as to
remuneration (inciuding allowances) as may be determined by the Board, and upon such other conditions as may be
prescribed by regulation.

{4) The Governor and the Deputy Governors shall devote the whole of their time to the business of the Bank:
Provided that the provisions of this subsection shall not be construed as prohibiting the Governor or a Deputy
Governor from accepting or holding any office to which he may be appainted by or with the approval of the State
President or the Minister,
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6. Casual vacancies.-(1) A casual vacancy on the Board shali be filled-

(@) in the case of the Governor or a Deputy Governor through the appointment by the President of the
Republic of another person, after consultation with the Minister and the Board, in an acting capacity
for a temporary pericd until such time as the position is filled in accordance with the applicable
provisions of section 5;

Para. (a) amended by 5. 2 of Act No. 51 of 1381 and substituted by 5. 4 of Act No. 2 of 1996 and by g. 5 (a) of Act
Ne. 4 of 2619.]

Wording of Sections
{aA) n the case of a Government representative, through the appointment by the President of the

Republic, after consultation with the Minister, of another person; and
[Para. (aA) inserted by 5. 5 (b) of Act No. 4 of 2010.]

{b) in the case of an elected directer, by the election by the shareholders at an ordinary general meeting
of shareholders of & person, confirmed by the Panel as a candidate as contemplated in this Act, in the
place of the director whose office has become vacant, or by the appointment by the Board, subject to
his or her subsequent election by shareholders at the next ordinary general meeting of the
shareholders, of a person confirmed by the Panel as a person suitable for possible election to the
Board,

[Para, [b) substituted by 5, 5 {c} of Act No. 4 of 2019,]

Wording of Sections
(2) Any person appointed or elected under subsection (1) shall hold office-

&) in the case of a person temporarily acting as Governor or Deputy Governer, for such a term, but not
exceeding five years, as the President of the Republic, after consultation with the Minister and the
Board, may determine; and

(b} in the case of any other director, in accordance with the applicable provisions of section 5: Provided
that the term of office of & director appointed by the Board, and who is not subsequently elected by
shareholders at the next ordinary general meeting of sharehclders, shall expire on the day of such
ordinary general meeting..

[Sub-5. (2} substituted by 5. 5 (¢} of Act No, 4 of 2010.]

Wording of Sections

7. Procedure and quorum.-(1) The Governor shall preside at the meetings of the Board, and in his absence
from any meeting, the Deputy Governor designated by the Governor shall preside: Provided that the Minister may
designate any other director to act as chairman of the Board during the Minister's pleasure and that such director
shall in that capacity preside at such meetings as he may be present at.

(2} If the other directer who is by virtue of the provise to subsectien (1) required to preside at a meeting of
the Board is absent from that meeting, the Governaor or, in his absence, a Deputy Governor designated by him, shall
preside at that meeting, and if the said other director as well as the Governor and the said designatad Deputy
Gavernor are absent from that meeting, the directors who are present may elect one of their number to preside at

that meeting.
(3) The quorum for a meeting of the Baard shall be seven directars.
(4) The decision of the majority of directors present at any meeting shall constitute the decision of the Board.

(5) The person presiding at any meeting shall have a deliberative vote and, in addition, in the event of an
equality of votes, a casting vote.

8. Delegation of powers.-(1) The Board may from time to time delegate to the Governor or any Deputy
Governor or any officer of the Bank any of its powers for such period and purposes and subject to such terms,
conditions or restrictions as it may deem fit.

{2) The Governor or any Deputy Governor may delegate the exercise of any power delegated te him or her
by the Board under subsection (1) or any of his or her original powers, to a Deputy Governor or an officer of the
Bank for a particular period or purpose, and any power the exercise of which has been so delegated, shall bhe
exercised subject to the same terms, conditions or restrictions imposed by the Board when delegating the powear to
the Governor or Deputy Governor or, in the case of original powers of the Governor or Deputy Governor, on such
terms, conditions or restrictions as he ar she may determine.

Sub-s, {2} substitlted by 5, & of Act Ng, 4 of 2010.]

Wordinag of Sectiocns

9, Validity of Board's decisions and acts.-Nc decision or act of the Board or act performed under the
authority of the Board shall be invalid by reason only of the fact that-
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(a)
(5

the Board did not cansist of the full number of directors prescribed in gection 4 (1); or

a disqualified person or a person with respect to whose electicn as director the provisians of the
regulations had not been observed, sat or acted zs a director,

at the time when the decision was taken or the act was performed or authorized, provided, in the case where such
disqualified or invalidly elected person sat or acted as a director, the directors who were present at the time and
who were in fact entitled to sit ar act as directors constituted a quorum, and a majority of the last-mentioned
directors voted In favour of the decision taken or the act performed or authorized.

10. Powers and duties of Banit.-{1) The Bank may, subject to the provisions of saction 13-

(@)

()

(c)

(d)

(e)

()

@

m

() make banknotes or cause banknotes to be made;
(i) coin coins or cause coins to be coined;
(iiy issue banknotes and coins, or cause banknotes and coins to be issued, for use in the Republic;

{iv) make, or cause to be made, banknotes to be issved far use in another State, and coin, or cause
to be coined, coins to be so issued; and

(v} destray banknotes and coins or cause them to be destroyed;

with the object of making banknotes or caining coins, and with any object incidental thereto, form
companies in accordance with the provisions of the Companies Act, 1973 (Act No. 61 of 1973), and

take up shares in such companies;

{f) perform such functions, implement such rules and procedures and, in general, take such steps as
may be necessary to establish, conduct, moniter, regulate and supervise payment, clearing or
settlement systems;

(i) form, cr take up shares ar acquire an interest in, any coampany or other juristic person that
provides-

(aa) a service for the purpose of or associated with; or
(bb) any facility for or associated with,
the utilization of any such payment, clearing or settlement systems;

(i) perform the functions assigned to the Bank by or under any law for the regulation of such
payment, clearing or settlement systems; and

(iv) participate in any such payment, clearing or settlement systems;
[Para. (c) substituted by 5. 2 of Act No, 39 of 1987.]

Warding of Sections

acquire shares in a limited company formed and registered in accordance with the pravisions of the
Companies Act, 1973, if the Board is of the opinion that any such acquisition will be conducive to the
attainment of any of the objects of this Act;

accept money on deposit, allow interest on any deposit or an a portion of a deposit and collect money
for other persons;

grant loans and advances: Provided that unsecured loans and advances may be granted only in the
following cases, namely-

(i} an unsecured loan to the Government of the Republic or to a company referred to in paragraph
{b} ar, with the approval of the Board, to any company in which the Bank has acquired shares in

accardance with the provisions of paragraph {d);

(i) an unsecured loan or advance, at such rate of interest as the Board may from time to time
determine, to an officer or employee of the Bank-

{aa) in order to enable such officer or employee to acquire a dwelling for his own use, in a case
where, owing to the nature ¢f the rights of the officer ar employee in respect of the
property in question, such property cannot in law be mortgaged in favour of the Bank; or

(bb) for the purposes of the implementation of a motor-car scheme which, in terms of the rules
made by the Board under section 35, forms part of the conditions of service of the officer or

employee;
buy, sell, discount or re-discount bills of exchange drawn or promissory notes issued for commercial,

industrial or agricultural purposes, or exchequer bills of the Government of the Republic or of the
government of any other country, or securities of a local authority in the Republic;

buy, sell or deal in financial instruments and, in accordance with the provisions-of any law regulating
the safe deposit of securities, hold such financial instruments in safe custody, or cause such financial
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instruments to be held in safe custody, for other persons;
{Para. {h) substituted by 5, 5 {a} of Act Ne. 2 of 1896.,]

Wordina of Sectiens

Q)] issue its own interest-bearing securities for purposes of monetary policy and buy, sell, discount or re-
discount, or grant loans or advances against, such securities;

(N subject to the provisions of section 13 (a) and (), enter into repurchase agreements with any
institution in respect of interest-bearing securities or such other securities as the Bank may

determine;

(k) buy, sell or deal in precious metals and hold in safe custady for other persons gold, securities or other
articles of value;

{n buy and sell foreign currencies;
{m)  buy, sell, accept or deal in special drawing rights;
(n) open credits and issue guarantees;

(0) effect transfers in accordance with generally accepted banking practice, and sell drafts drawn on its
branches and correspondents;

() establish branches or appoint agents and carrespondents in or outside the Republic;

()] open accounts in foreign countries and act as agent or correspondent of any bank carrying on
business in or outside the Republic;

(n make arrangements or enter into agreements with any institution in a foreign country to borrow, in
such manner, at such rate of interest and subject to such other terms and conditions as the Bank
may deem fit, any foreign currency which the Bank may consider it expedient to acquire;

(s) perform such other functions of bankers and financial agents as central banks customarily may
perform;

€3] lend or advance money on security of a mortgage of immovable property or of 2 notarial or other
bond or a cession thereof, to any officer or employee or former officer or employee of the Bank for the
purpose of enabling any such officer or employee ta acquire a dwelling for his own use: Provided

that-

(i) if the Board is of the opinion that the value of any security held against any foan or advance is
insufficient, the Bank may accept as additional security a mortgage bond on immovable property
or any other security approved by the Board; and

(i) if any immovable property so mortgaged is sold for the purpose of satisfying the mortgage debt
and the purchase price obtainable is insufficient ta cover the whole of the Bank’s claim in
cannection with the mortgage, the Bank may buy in that property and realize it at such time and
in such manner as the Board may determing;

() acquire immovable property required by the Bank for business purposes or for the purpose of
providing a dwelling for any officer of the Bank, and sell, dispose of, donate or otherwise alienate any
such immovable property: Provided that a donation of such immovable property may anly be made

with the approval of the Board;

) perform the functions assigned to the Bank by the Banks Act, 1990 (Act No, 94 of 1950), the Mutual
Banks Act, 1993 (Act No. 124 of 1993), the Financial Sector Regulation Act, 2017 and other financial
sector laws as defined in section 1 (1) of the Financial Sector Regulation Act, 2017.
Para. {v} substituted by 5. 3 of Act No. 10 of 1953, by 5. 5 (b) of Act No, 2 of 1896 and by s. 290 read with Sch. 4
of Act No, 9 of 2617 with effect from a date determined by the Minister by notice in the Gazette: 1 April, 2018
{Government Notice No. 169 in Government Gazette 41549 of 29 March, 2018.).1

Wording of Sectiens

(2) The rates at which the Bank will discount or re-discount the various classes of bills, promissory notes and
other securities, shall be determined and announced by the Bank from time to time,

10A. Maintenance by banks of minimum reserve balances in accounts with Bank.-{1} Subject to the
provisions of subsection {3), a bank shall maintain an account with the Bank into which account that bank shall from
time to time deposit at least such amounts as may be necessary to comply with the requirements of subsection (2}
and from which it may, subject to that subsection, from time to time withdraw amaounts.

(2) {a) The Governor shall, for the purposes of paragraph {4} and in accordance with subsection (4),

determine-
(i) the percentage of the average daily amount of a bank's Reserve Bank notes and subsidiary coin,
calculated according to the total amounts of those assets held by the bank on all the days of the last

month in respect of which that bank furnished a return in terms of subsection (11) to the Registrar of
Banks designated under section 4 of the Banks Act, 1990 (Act No. 94 of 198G); and
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